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FRAUDULENT CONVEYANCE LAW AND BANKRUPTCY.* 



A case-hunter finds syllabi to support almost any unsound 
proposition, and it saves irrelevant thinking to remember: 

1. 13 Eliz. against fraudulent conveyances does not mean a 
personal intent "to delay, hinder or defraud." The law pre- 
sumes the "statutory" intent if the natural effect of the deed is to 
hinder. A preference is the one exception. The natural effect 
of preferring one creditor is to hinder other creditors, but, owing 
to a bankrupt law which was older than Eliz. a preference fell 
without the statute, unless made with a personal intent to hinder. 
See Biglow, Preference. Observe how carefully .Green, in Gar- 
land v. Rives, 4 Rand. 282, points out that Nicholas had a per- 
sonal intent to hinder Rives and that Garland had notice. 

2. At common law the intent did not make a deed void, but 
13 Eliz. made an innocent deed (like a rich man's gift), void if 
made with a personal intent to hinder. A personal intent need 
not be proved unless the act be innocent in its nature. 

Cases, discussing whether certain facts prove personal intent, 
are irrelevant to the question whether the law will presume a 
personal intent although it did not exist in the particular trans- 
action. Judge Pearson's celebrated opinion is in point. He 

*Continued from the January Register, where the questions dis- 
cussed were: If H. owed T. a debt as well as debts to other cred- 
itors, and sold a large amount of property to T. for cash (the cash 
being applied to pay a debt on which T. was surety for H.); and T. 
did not record the deed but permitted H. to remain in possession 
as owner for six years and incur large additional indebtedness while 
insolvent; and H. was subsequently declared a bankrupt and in a 
suit by the trustee in the state court, at the instance of certain cred- 
itors and under the direction of the referee, said conveyance was ad- 
judged "'fraudulent and void as to the rights of plaintiffs," over the 
strenuous objection of T. : 1. Was the conveyance held invalid as 
to T.'s disconnected debt? 2. If the conveyance was invalid as to 
his debt, then can T. prorate with creditors whom he misled to 
credit an insolvent? 
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said: "Certain conduct carries conviction to the mind. Thus, 
when we see a rooster drop his wings and start after * * *." 
Again. An insolvent is not thinking about creditors when he 
gives to his expected bride an inexpensive engagement ring, 
but aliter if he trades his farm for the Hope diamond. 

3. 13 Eliz. is concerned only with the intent which existed at 
the making of the deed ; the subsequent intent is immaterial. It 
is irrelevant to inquire about the grantee's intent. 1 The saving 
clause saves nobody except a purchaser without notice and for 
value. A volunteer has no rights. 

4. The expression "constructive fraud" is technical and, when 
used by careful writers, refers only to acts outside of 13 Eliz. 
An act contrary to public policy illustrates what is meant by this 
expression. See Cyc. "Fraud." But, owing to careless diction, 
it has come to mean the absence of moral turpitude, and many 
(unsound) opinions are based on a notion that a grantee's 
rights depend on whether he had a corrupt motive, or on whether 
his grantor intended, not to defraud, but merely to delay. Big- 
low says, "Such cases should be looked at with distrust." 
Knowl. Big. 478: 150, n: 447, n, 3.. Such cases are in direct 
opposition to Garland v. Rives, 4 Rand. 282, and text-writers, 
citing so-called constructive fraud cases, give no Virginia or 
West Virginia case considered "weighty" by local lawyers. It 
is not mentioned by Barton, Hogg or Robinson. The doctrine 
in Clements v. Moore, 6 Wall. 299, 18 L. Ed. 786, is not Virginia 
doctrihe. In 4 Rand. 282, Green riddled Boyd v. Dunlop, 1 
Johns. 478. 

5. The theory, on which a case is decided, is one question; 
whether that theory is right, is another question. Robinson v. 
Stewart, 10 N. Y. — , and Ladd v. Wiggins, 35 N. H. 421, 69 
Am. Dec. 551, are often cited as cases of so-called constructive 
fraud, but they went on a different theory. 

There are cases like this : A borrowed $100 from B and gave 
his note. Subsequently he borrowed another $100 and, taking 
up his note, gave B his bond for $300. This bond being void for 
usury, the court held that B could maintain an action for the 



1. 2 Big. 401; also knowl. Big 472, points out confusion arising 
from supposing that the fraud of a grantor in some way passes to 
his grantee. 
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first $100. The theory was that, the bond being void, it did not 
extinguish the first debt. The New Hampshire case went on 
the theory that a void deed did not extinguish a mortgage. 

Tilton borrowed $300 from Ladd and gave his note secured by 
a mortgage on his farm. Subsequently, Tilton borrowed $500 
from Ladd and conveyed to him his farm on a secret trust that 
Ladd would re-convey when Tilton paid $808. Tilton conveyed 
with intent to hinder Wiggins. Thereupon Wiggins got judg- 
ment against Tilton: the sheriff sold the farm and Wiggins 
bought it Then Wiggins brought ejectment against Ladd. The 
court held that the deed was void and, being void, did not ex- 
tinguish the mortgage. Hence, Ladd had a lien for $300. Bran- 
son's opinion in 10 N. Y. — goes on the same theory. 

6. In Virginia a deed with intent to hinder is not void except 
as to creditors, but it is a nullity, under the bankrupt act, if 
within the four months. 

7. The federal doctrine is that a gift, which is out of propor- 
tion to the donor's wealth, is void; hence subsequent creditors 
may prorate. Hasty opinions (not observing that, quoad trans- 
actions prior to the four months, federal courts must administer 
state law) assume that subsequent creditors will always pro- 
rate in a federal court. Of course, all will prorate if the transfer 
was within the four months. Observe, a deed, if with personal 
intent to hinder only one creditor, is void as to all creditors. 

8. In some states, when a creditor thinks that his debtor con- 
veyed to hinder, he gets judgment and tells the sheriff to levy on 
the land: the sheriff sells the land and the purchaser, at sheriff's 
sale, brings ejectment, and, in this ejectment suit, the question 
of fraudulent intent is determined. Virginia methods are so 
different that it is difficult for a Virginia lawyer to equate the 
decisions in such states. But much research failed to discover 
any suggestion that a grantee-creditor could set up, as a defense 
to this ejectment suit, a debt due to him by his grantor. 2 

2.. McDowell v. McMurria, 107 Ga. 812, 33 S. E. 709, 73 Am. St. 
155, points out that the court lacks jurisdiction to avoid a deed ex- 
cept as to the debts of attacking creditors. See also Coons v. Le- 
mieu (Minn.), 59 N. W. 977. 

When a deed is adjudged void, the grantee must bring into court 
what he got, and the court distributes among those as to whose 
debts the deed was void. 
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9. Before a creditor can file a bill, in a federal court, to avoid 
a fraudulent conveyance he must first get a judgment; he must 
get a lien. If the conveyance is adjudged void as to his lien, 
then the land is sold and the proceeds of sale are paid to the 
plaintiff. There is no convention of creditors. So it is in Vir- 
ginia, except that, by statute, a creditor may file his bill before 
getting judgment. 

10. The cases in the books were cases where a grantee was 
making claim under the deed, as where he was asking that it 
should stand as security for his improvements, or for debts, due 
by his grantor, which he had paid, but, in the case under review, 
Tearney is making claim outside of the deed. 3 His contention is 
that, as to his unconnected $18,000 debt, he stands as if no deed 
had ever been made. But just here lies the fatal fallacy. There 
is no possible theory on which Tearney can stand as he would 
stand if Hurst had not conveyed to him. Hurst did convey to 
him, and the deed is good except as to creditors whose execu- 
tions are hindered. "Pay hindered creditors, and the deed is 
good against the world." Tearney had possession with legal 
title; his possession has been disturbed only so far as the deed 
was void; and it was void only as to such creditors as were hin- 
dered. The more Tearney's theory is analyzed, the less it con- 
sists with the "science of legal judgment." 

It happens every day that a creditor buys property from his 
debtor and pays cash without thought of his debt. An illustra- 
tion: White had only two creditors: he owed Brown $1,000 and 
he owed Green $2,000. White (with intent to hinder Green) 
sold his farm to Brown, who paid cash and took possession and 
went to plowing. Later, Brown sued White for his $1,000 debt 
and got judgment. Does any one suggest that this Brown judg- 
ment was a lien on the land Brown himself was plowing? 

Then Green got judgment against White. White's deed to 
Brown being void as to White's creditors, Green's judgment was 
a lien on the land. Green stood as if there had never been any 



3. It seems that no court, or text-writer, has run the line between 
cases where the grantee was trustee to pay himself as one of sev- 
eral preferred creditors, and cases where the grantee purchased to 
save his debt. Means v. Dowd, etc., were conveyances to a trustee 
who was himself a preferred creditor. 
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deed. The sheriff sells under Green's judgment. The deed was 
valid between Brown and White. Is there any possible theory 
on which Brown can claim any part of the proceeds of sale, till 
Green's lien is satisfied? 

Tearney's defense to the suit by Hurst's creditors seems to 
have been rested on a notion that, if moral turpitude be absent, 
then, when the sheriff sells property to satisfy a lien held by 
Green, he must divide the proceeds of sale with Brown, who has 
no lien. 

If counsel had known ten years ago what they know today, 
probably a different case would be in the record. 

The case which a bill makes often differs from the case which 
the facts make. Again: Frequently a record turns the decision 
on questions which would not arise if counsel could commence 
suit over. Let us strip off irrelevant details. 

Hurst owned a $14,000 farm but was insolvent. He owed 
his rich father-in-law, Tearney, $18,000 borrowed money and 
Tearney was surety for $14,000, and Hurst had other creditors. 
In this situation Hurst conveyed his farm (all he had), to Tear- 
ney, who paid cash and Hurst used the money to pay the debt 
for which Tearney was surety. There is nothing in the record 
to suggest that Tearney purchased to save himself as surety. 
Hurst conveyed with intent (perhaps not a personal intent) to 
hinder. Tearney kept the conveyance secret for six years and 
Hurst held himself out as owner and thereby was able to incur 
large debts. After six years Tearney recorded the deed and 
thereupon all of Hurst's creditors (except Tearney) united as co- 
plaintiffs in a suit against Tearney, to subject the land to their 
debts. 

This case is befogged by the fact that the bill to avoid the deed 
(filed ten years ago) and also Judge McWhorter's opinion, seem 
to be founded on a notion that the conveyance was void — not 
because Hurst intended to hinder — but because Tearney con- 
cealed the deed and held Hurst out as owner. Not only so, but 
confusion is increased by the fact that Tearney's defense seems 
to have been rested on the proposition that his conduct was not 
actuated by a personal intent to aid Hurst's intent to hinder. 

Again. Tearney's defense ignored the crucial proposition, to- 
wit: If Hurst conveyed with intent to hinder, although it was 
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not a personal intent, yet it was fraud-in-fact, and the only open 
question was, did Tearney bring himself within the saving 
clause? The gist of his defense was, that his conduct was not 
prompted by corrupt motive. 

If Tearney had had his present counsel when he purchased the 
farm, he would surely have purchased avowedly to save himself 
as surety. It often happens that the expert is called in too late. 



The bankruptcy court has a fund to distribute. It is the pro- 
ceeds of land which the bankrupt fraudulently conveyed six 
years before bankruptcy. The questions are : 

(a) To whom does this fund belong? "Show me a penny." 
Does it belong to a person as to whose debt the deed was valid ? 

(b) When the trustee brings suit under 70 e, and brings it 
in right of Z, does the recovery go to Y ? Suppose Tearney was 
the only creditor, could the trustee have brought suit in his 
right ? 

It is manifest that the fact that Tearney concealed the deed is 
irrelevant to any of the above questions. 

But Tearney says that the bankrupt act requires any and every 
fund to be prorated among all proving debts. This is not true, 
unless it was a transfer within the four months. But suppose 
it was true, then: 

(1) Can a creditor prorate who misled neighbors to credit an 
insolvent ? 

(2) Is it any defense to say that the misleading was inadvert- 
ent and mere negligence? 

J. M. Mason. 
Charles Town, W . Va. 



